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DEFENDANT’S ANSWER TO PLAINTIFF’S COMPLAINT AND CLAIM FOR JURY TRIAL
Defendant, Peter Frei, (“Frei”) pro se, hereby answers plaintiff’s, Brian Johnson’s, (“Johnson”) complaint in the above captioned matter. In response to the numbered paragraphs and sentences of the complaint, Frei admits, denies, or otherwise responds as follows:
1. Admitted.

2. Admitted.

3. To the extent that the complaint purports that the recording was made “surreptitiously” Frei denies the allegations. Frei admits having recorded Johnson.
4. To the extent that Johnson alleges that Frei recorded surreptitiously Frei denies the allegation. Frei admits not having secured Johnson’s permission to record.
5. No answer required.
6. To the extent that Johnson set forth a legal position, no response is necessary. Frei denies having recorded Johnson “surreptitiously.”
7. To the extent Johnson set forth a legal position, no response is necessary. Frei denies that Johnson suffered damages.

AFFIRMATIVE ALLEGATIONS:
8. Johnson is the Highway Surveyor of the Town of Holland and as such an elected town official.

9. Frei is the owner and operator of an interactive website, the Holland Blog at the URL www.01521.com .

10. Frei exposed Johnson repeatedly for illegal acts perpetrated by Johnson or by the Highway Department (HWD) on the Holland Blog.

11. Johnson has control over the HWD of Holland.

12. Johnson was on the ice of Hamilton Reservoir “ice fishing” on February 19, 2011 just yards away from Frei’s residence.
13. Jonson was accompanied by his father in law, Albert C. West, (“West”)and employees of the HWD.

14. West is an individual living on 268 Dresser Hill Road, Southbridge, MA 

15. Hamilton Reservoir is a public place.

16. Johnson and West were drinking all day on February 19, 2001.

17. Johnson and West assaulted and battered Frei.

18. At least six individuals besides Johnson, West, and Frei were on the ice in close proximity when Johnson and West assaulted and battered Frei on February 19, 2011.

19. Johnson and West denied the assault and made false statements to two police officers who answered Frei’s 911 call.

20. Johnson accused Frei as having threatened to kill him.

21. Johnson’s false statement that Frei threatened to kill him is verbatim in the police report ref. 11-31-OF, Holland Police Department. See Exhibit 1.
22. Johnson disseminated the false accusations as fact.

23. Frei’s audio proves the allegations to be a falsehood.

24. Jonson attempted at least once before to falsely accuse Frei of having committed a crime.

25. Johnson’s frivolous suit lacks a legitimate course of action and was filed to harass Frei.
26. Johnson filed an opposition to Frei’s motion to dismiss.

27. In Johnson’s opposition to Frei’s motion to dismiss, Johnson made a deliberate false statement of fact to dupe this Court into denying Frei’s motion.

28. Johnson’s false statement was an assertion of fact and not an assertion of an opinion.

AFFIRMATIVE DEFENSES:
First Affirmative Defense.
29. Jonson's complaint fails to state a claim upon which relief can be granted.  
Second Affirmative Defense.
30. A civil remedy is only available to an “aggrieved person,” G.L. c.272, s.99Q. 
31. An “aggrieved person” is one whose “privacy was invaded in the course of an interception,“ G.L. c.272, s.99B6.
32. Johnson had no reasonable expectancy of privacy on the ice of Hamilton Reservoir.

33. Hamilton Reservoir is a public place. 
34. Johnson is therefore not an “aggrieved person.” 
Third Affirmative Defense.
35. Frei’s audio recording is justified under the “privilege of necessity.”

36. Frei recorded the encounter to protect himself from false accusations by Johnson. 
37. Article XII of the Bill of Rights to the Massachusetts Constitution provides in part:

“[A]nd every subject shall have a right to produce all proofs, that may be favorable to him;” 
38. Johnson falsely claimed towards the Police that Frei made a death threat towards him. 
39. Johnson falsely accused Frei before (Sept. 30, 2009) of having committed a crime, the crime of trespass. 

40. Frei’s audio recording proves Johnson to be a liar.
Forth Affirmative Defense.
41. Frei did not violate any of Johnson’s private individual rights. 
42. To award damages to Johnson in this situation would be inconsistent with G.L. c.272, s.99, and unconstitutional.
Fifth Affirmative Defense.
43. The Complaint, in whole or in part, fails to state a claim upon which attorney’s fees, costs, or any damages may be awarded.
COUNTER CLAIMS:
Counterclaim 1.

(Tort of assault and battery c.265, s.13A)
44. Frei reasserts and incorporates his responses and allegations in paragraphs 1 through 43, as fully set forth herein.
45. Johnson and West with their menacing conduct intended to inflict severe bodily harm to Frei.

46. Albert West inflicted bodily harm to Frei.

47. As a result, Johnson and West inflicted pain and suffering to Frei.
48. As a result of Johnson’s and West’s assault and battery, Frei suffered damages. 
Counterclaim 2.

(Civil Conspiracy, G.L. c.274, s.7)

49. Frei reasserts and incorporates his responses and allegations in paragraphs 1 through 48, as fully set forth herein.
50. Johnson and West were in agreement either to accomplish an unlawful purpose or in agreement to accomplish a lawful purpose by unlawful means, in which there was a meeting of the minds in the object or course of the action which constitutes civil conspiracy.
51. Johnson has acted in concert with West for the purpose of severely injuring Frei.
52. As a result of the civil conspiracy perpetrated by Johnson and West, Frei has suffered damages including injuries, emotional distress and monetary damages associated with the expense of resources and time necessary to defend this meritless lawsuit. 
Counterclaim 3.

(Libel, Slander, False Report of a crime, G.L. c.269, s.13A)
53. Frei reasserts and incorporates his responses and allegations in paragraphs 1 through 52, as fully set forth herein.
54. Johnson accused Frei of having committed the crime of “threatening to commit a crime,” G.L. c.275, s.2.
55. Johnson’s false, fraudulent, wrongful, malicious, erroneous, and slanderous statements were deliberately uttered to criminalize Frei, expose him to prosecution, and injure, and destroy Frei’s  good name and reputation.
56. Johnson’s statements were made recklessly and/or with actual malice.
57. Johnson’s statements are part of the police report ref. 11-31-OF, Holland Police Department. Exhibit 1.
58. Johnson’s statements are part of the public record and as such the statements constitute libel.
59. Johnson invaded Frei’s interest in his reputation and good name in the community.
60. Johnson has not recanted his false accusations and the injury is ongoing.
61. Frei suffered irreparable harm by Johnson’s conduct.
62. As a result of Johnson’s libel and slander, Frei suffered damages. 
Counterclaim 4.

(Emotional distress)

63. Frei reasserts and incorporates his responses and allegations in paragraphs 1 through 62, as fully set forth herein.
64. Johnson’s false, fraudulent, wrongful, malicious, erroneous, and slanderous statements to the police in connection with the encounter of February 19, 2011 caused extreme mental and emotional distress to Frei.
65. Johnson’s filing of this frivolous lawsuit and his false statement of fact in his opposition to Frei’s motion to dismiss to coerce this Court to deny Frei’s motion caused extreme mental and emotional distress to Frei.
66. Johnson’s deliberate or negligent conduct was extreme and outrageous.
67. Johnson knew or should have known that extreme mental and emotional distress was the likely result of his conduct.
68. As a result, Frei suffered and is entitled to damages.
Counterclaim 5.

(Violations of Constitutional Rights and Civil Rights, 

G.L. c.265, s.37, and G.L. c.12, s.11I)

69. Frei reasserts and incorporates his responses and allegations in paragraphs 1 through 68, as fully set forth herein.
70. Johnson’s actions were orchestrated, in part, to destroy Frei’s credibility and with it the credibility of his blog.
71. Johnson’s and West’s actions were, in part, in retaliation of Frei’s past lawsuits against him and his family, and to keep Frei from gathering information and publish the information on his blog.
72. Filing legitimate lawsuits and gathering information and publishing it on his blog is Frei’s constitutional right under the First Amendment to the United States Constitution.
73. As a result, Frei suffered and is entitled to damages.
Counterclaim 6.
(Malicious Prosecution, Abuse of Process.)
74. Frei reasserts and incorporates his responses and allegations in paragraphs 1 through 73, as fully set forth herein.
75. Johnson’s actions constitute intentional and malicious prosecution and/or abuse of process.
76. Johnson’s actions are intentional and an attempt to prejudice Frei and to deny him his rights to equal protection under the law.
77. Attorney’s fees and other cost going forward incur as a direct result of Johnson’s deliberate false statement to this Court; see paragraph 25-28.
78. As a result, Frei suffered damages, and will suffer more.
DEMAND FOR JURY TRIAL:

Frei hereby demands a trial by jury as to all issues.
WHEREFORE, Frei respectfully demands that this Honorable Court:

1. denies Johnson’s complaint in full;
2. denies all relief requested by Johnson in full;

3. enter judgment on all counts in favor of Frei and against Johnson;

4. award actual damages;
5. award general damages;

6. award special damages;

7. award punitive damages;

8. award reasonable attorney’s fees and cost incurred in this matter; and

9. award such other relief as this Court deems appropriate.  


Respectfully submitted,
Peter Frei

101 Maybrook Road

Holland, MA 01521

Phone: (413) 245 4660

July 29th, 2011



______________________________







Peter Frei 

CERTIFICATE OF SERVICE:

I hereby certify that a true copy of the above document with attachments was served upon the following by first class mail, postage prepaid:
Sapirstein & Sapirstein, P.C.

Tani E. Sapirstein,  

1350 Main Street, 12th Floor
Springfield, MA 01103

July 29th, 2011
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