§ 8.6

§ 8.6 Generally—Private or Public

Any easement will be assumed to be for the benefit of the parties
benefitted by it, i.e., the dominant estate holder or holders, and not for
the benefit of the public. For example it has been held that that the
public has no right to pass over any portion of a private subdivision road
which has not been accepted as a public way.! It is also clear that the
holder of a private easement can not force the servient estate holder to
open private way to the public.?
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C.J.S. Easements §§ 6, 21, 53, 164-167.
West’s Key No. Digests, Easements €2, 52.

§ 8.7 Generally—Compared to a Profit a Prendre

A profit a prendre differs from an easement in that it is a right to
take part of the land (minerals, stones, sand, gravel) or things produced
by or on the land (grass, crops, trees, fish game, seaweed). In all other
respects, a profit a prendre is like an easement—it usually is appurte-
nant to a dominant estate, but may be in gross; it usually is perpetual;
and it is not extinguished by nonuse, but it can be abandoned.!

A profit a prendre that is unlimited as to duration and to quantity is

deemed to be exclusive to the dominant estate.? In the absence of an
express limitation imposed by the grantor, there is no geographical

limitation on its exercise.?

thereby produced, the names given to them,
or used in their creation.” The court stated
in a footnote “With respect to negative
easements as restrictions, the absence from
§8 23 and 26-30 of an express reference to
easements such as that found in G.L. c.
184, § 25, does not seem to us of a signifi-
cance in the face of the apparent general
statutory use of the word ‘restrictions’ as
applying to all types of land use restraints
other than clearly affirmative easements.
[Citation omitted.].”
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To date, the courts have declined to rule that a profit a prendre
created for a special purpose is extinguished when it becomes commer-
cially impractical or economically wasteful to attempt to revive the
activity that the profit a prendre was created to serve.*

A profit a prendre is an appurtenance that passes to the grantee
under the deed of the dominant estate without having to be mentioned.®

The owner of land subject to a profit a prendre may make any use of
the land that is not inconsistent with the exercise of the profit a
prendre.®
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