
C o m m o n w e a l t h  o f  M a s s a c h u s e r r s

Appea ls  Cour t  f o r  t he  Cornmonwea l th
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P E T E R  K .  F R E I

P - . A .  L J N l  F O . q D D  O . ,  I l ^ L L A . l t .

Pend ing  i n  t he

O r d e r e d ,  t h a t  t h e  f o l l o w i n g  e n t r y  b e  m a d e  i n  t h e  d o c k e t t :

T h e  j  u d g n e n t  i s  v a c a t e d ,
a n d  a  n e w  j u d g m e n t  s h a l l
e n t e r  d i r e c t i n g  t h e
p i a n n i n g  b o a r d  t o  e  n d o r s e
t h e  p t a i n t i f f , s
a p p l i c a t i o n  f o r  A N R
s t a t u s  f o r  h i s  p l a n .

By  the  Cou  r  t ,

XqIE
The orioinal 0l th€ within lescllpl
willissue in due course' PUIsuafl
to M.R,A P. 23
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COMMONWEALTH OF MASSACHUSETTS

APPEALS COURT
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PETER K .  FREI

PLANNlNG BOARD OF HOLLAND,

MEMORA.NDUM AND QRDER PURSUANT TO RULE 1:28

T h e  p l a i n t i f f  a p p e a l s  t h e  d e n l a l  o f  h i s  p e t i t i o n  f o r  a  w l : i t

o f  mandarnus ,  i n  wh ich  he  sough t  an  o rde r  d i rec t i ng  the  town  o f

H o l l a n d ' s  p l a n n i n g  b o a r d  ( b o a r d )  t o  g r a n t  a  c o n s t r u c t i v e

e n d o r s e n e r . L  o I  h i s  a p p l  t  c a r r o n  f o r  o n  " a p p r o v a l  n o L  r e q u , r e d "

( A N R )  s t a t u s  f o r  h i s  p l a n  u n d e r  G .  L .  c .  4 1 .  S  8 1 P . '

v / e  c o n c l u d e  t h a t  t h i s  c a s e  i s  s i m i l a r  i n  a l l  m a t e r i a l

a s p e c t s  t o  K u p p e r s t e i n  v .  P . l - a n n i n q  B d .  o f  C g h a s s e t '  6 6  M a s s .  A p p .

C r .  9 0 5  ( 2 0 0 6 )  .  S p e c i f i c a l l y .  K u p p e r s t p i n .  a p p l y i n g  t h e  w e l l -

e s r a b l  L s h o d  - a w  o l  m a n d a m u s  r c l i e t ,  c o n c l u d e d  L h a t  r h e  l . n g u a g e

o f  S  8 1 P  c o n c e r n i n g  c o n s t r u c t i v e  e n d o r s e m e n t s  i s  m a n d a t o r y '  a n d

t h a t  t h e  j u d g e ' s  e x e r c i s e  o f  d i s c r e t r o n  i n  d e n y i n g  m a n d a m u s

I  l h  i s  - o r - . ,  r  u ,  i n  a n  u n p u b l i s h e d  d e c i s i o o  p u r - S U a r  t  L o  r L , . L e
l : 2 8 ,  a d o r ^ s s e d  a n  e a r l i e r  a p p e a l  i n  L h i s  c a s F ,  b L r L  d .  I  n o L  r - . . h
t h e  m e r i t s  o f  t h e  i s s u e  t h a t  i s  c u r r e n t l y  b e f o r e  u s .  F r e i  v ,
P l a n n i n q  B d .  o f  l r o l  l d n d ,  ? 0  M a s s .  A p p .  C t .  1 1 1 h  { 2 0 0 / ) .  R a t h e r ,
! 4 e  d f  r j r m e . r  d  s i r r l l e  1 - - r s t  i c c  . l e  i s l o r .  J - n y i n 9  L h -  p , J  r i r t l  f  t  ' s

, ^ 4 r F - t  |  ' A  - - F V  / .  i .  - { ^ r - ^ r  r - 1 c 6 ^  -  h j S  t  a i _ L u r e  . O

d e m o n s t r a t e  a n y  i r r e p a r a b l e  h a r m  t h a t  r . r o u l d  f l o w  f r o m  w a i t i n g  t o
p e r f e c r  h i s  - p p e a -  o n  h e  m a l i f s .  N o w  t h a l  h e  h a s  p o l  f e c t e o  n i . '
a p p e a l ,  w e  r e a c h  t h e  m e r i t s  o f  h i s  c l a i m .



I

d e s p r t e  t h e  p l a i n t i f f ' s  e n t i t r e m e n t .  t o  a  c o n s t r u c t i v e  e n d o r s e m e n t

c o n s t i t u t e d  e r r o r -  I d .  a t  9 0 5 - 9 0 6 .  H e r e ,  a s  i n  K u p p e r s t e i n ,  r n e

j u d g e  f o , n d  t h a t  t h e  p l a i n t i f f  r r a s  e n t r t r e d  t o  a  c o n s t r u c t i v e

endorse rnen t  o f  t he  app l i ca t i on  fo r  ANR s ta tus  w i th  respec t  t o  h i s

p lan .  The  boa r :d  does  no t  appea l  t he  f i nd ing  tha t  t he  p la in t i f f

w a s  s o  e n t i t l e d ,  a n d  t h a t  f i n d i n g  i s  s u p p o r t e d  b y  t h e  r e c o r d .

G i v e n  t h a t  t h e  p l a i n t i f f  w a s  e n t i t r e d  t o  a  c o n s t r : u c t i v e

e n d o r s e m e n t '  r - h e  j u d g e  e r r e c l  i n  e x e r c i s i n g  d i s c r e t i o n  w i t h

r e s p e c t  t o  t h e  m a n d a m u s  a c t i o n .

W e  d e c l r n e  t o  c o n s i d e r  t h e  p l a i n t l f f ' s  r e q u e s t  f o r
"  c  l  a  r  i  f  i  c  a  t -  i  o  n  "  a s  t o  t h e  a l l o w a n c e  o f  a  v o l u n t a r y  d i s m i s s a l  o f

s o m e .  b u t  n o t  a l l .  r e m a i n i  n g  p o r t i o n s  o f  h i s  c o m p l a i n t .  I f  t n e r e

i s  a  l i v e  p o r t i o n  o f  t h e  c o m p l a i n t  r e m a i n . r n g ,  t h a t  i s s u e  i s  b e s t

r e s o l v e d  i n  t h e  t r j a f  c o u r t .  F u r t h e r m o u e .  a s  t h e  b o a r c l  p r e v a i l e d

b e l o w .  w e  d e c l i n e  t o  a l f o w  a t t o r n e y ' s  f e e s  o r  d o u b l e  c o s t s  a s

r e q u e s t e d  b y  t h e  p l a i n t i f f .

T h e  j u d g m e n t  i s  v a c a t e d ,  a n d  a  n e w  j u d g m e n t  s h a l l  e n t e r

o r r e c t r n g  t h e  b o a r d  t o  e n d o r s e  t h e  p l a l n t i f f , s  a p p l i c a t i o n  f o r

AN*R s ta tus  f r : r  h i s  p lan .

S o  o r d e r e d .

By  the  CourL  (Rapo  za  / C .  J .  ,
J .  )  ,

E n t e r e d :  J u n e  2 1  ,  2 A 0 B


